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ROME I 
 

(European Commission draft regulation on the law applicable  
to contractual obligations) 

  
POSITION PAPER  
 

FROM THE FEDERATION OF SMALL BUSINESSES 
 
Rome I is bad for small business and bad for the consumer 
 
18% of FSB members sell on-line and 20% buy on-line. In the UK alone e-commerce is worth over £100 
billion per annum and this is a fraction of its potential value.  
 
These figures are growing rapidly as small businesses realise that e-commerce is an engine for growth and 
greater market access. In addition, nearly all 200,000 FSB members are consumers who have benefited 
either directly or indirectly from the greater choice and competition in the market place generated by e-
commerce. 
 
The European Commission’s Rome I proposal, in particular Article 5, will introduce new and complex 
barriers to cross boarder e-commerce, it will deprive the consumer of choice, it will inhibit the 
growth of e-commerce and it fundamentally contradicts the principles of the Single Market.  

 
The basic problem with Rome I 
 
Article 5 of the Commission’s draft regulation reverses existing rules covering contractual 
obligations, forcing online selling by businesses to comply with 27 different sets of consumer law. 
Suppliers will not be able to operate throughout the EU with a single model contract, but will need a different 
contract for all 27 national legal systems. 
 
Under the draft regulation, websites not directly intending to sell products and services to consumers in 
another member state would still be obliged to understand and apply the consumer law of potential 
customers from other member states. 
 
The difference between Rome I and the current rules (Rome Convention) 
 
At the moment there is complete freedom of choice over which law is applied to cross border 
business 2 consumer (B2C) contracts. The law most frequently chosen is that of the place where the 
supplier is located. However, consumers are still protected by their own domestic consumer protection laws 
such as product safety and labelling standards. Furthermore, consumers can use their domestic courts to 
pursue their rights if necessary.  
 
Rome I removes this freedom and automatically applies the law of the consumer’s country to all B2C 
contracts. This is significant because it applies the whole body of the consumer’s country laws to the 
contract – including private law, which is currently excluded. 

 
Harmonisation of consumer law  
 
Whilst harmonisation has taken place in the area of consumer law, notably Directive 99/44 on Certain 
Aspects of the Sale of Consumer Goods and Associated Guarantees, harmonisation applies only to 
‘minimum standards’. Member States may adopt, and have adopted, more stringent provisions to ensure 
higher levels of consumer protection – all of which a small business would need to be aware1. 
 
However, the most significant change under Rome I will be the application of private law of the 
consumer’s country to a B2C contract. A business would need to research differences concerning the 
legal capacity to enter into a contract, different formats of contract and different ways of interpreting a 

                                            
1 See UNICE’s Comparative Report on Transposition, June 2004, www.unice.org 
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contract. A business would also need to take into account differences in procedural law (for example where 
does the burden of proof lie). None of this has been harmonised and it differs widely across the EU.2 
 
What does Rome I mean for the consumer? 
 
The consumer already possesses the right to request a contract be governed by the laws of his or her 
habitual country of residence. Furthermore, consumers are already protected by their own domestic 
consumer protection laws such as product safety and labelling standards, basically those protections 
contained within public law. Consumers can also use their domestic courts to pursue their rights if 
necessary.  
 
There is no evidence to suggest that the current regime (Rome Convention, 1980), which permits 
choice of contract with consumer protections applying to any contract as standard, is at fault. In fact, 
the consumer has been empowered by e-commerce. Not only is it easier than ever before to compare 
products and services on-line, but it has never been easier to complain about, and name & shame, 
businesses on the World Wide Web.  
 
By massively increasing the costs and risks of trading on-line for business, the only consequence for the 
consumer will be the reduction in competition and choice that people have come to expect. 
 
How much will Rome I cost small businesses? 
 
Despite the Better Regulation agenda, the European Commission failed to conduct an impact 
assessment on the consequences of Rome I. However, conservative estimates drawn up through 
consultation with business and legal experts suggest that a small business wishing to sell services or goods 
on-line would face costs of around �  15,000 per member state3. 
 

THIS FIGURE REPRESENTS A LEVY FOR ENTRY TO THE MARKET 
 

IT IS BEYOND THE REACH OF THE VAST MAJORITY OF SMALL BUSINESSES 
 

IT WILL EXCLUDE THEM FROM THE SINGLE MARKET 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
For more information on the FSB and its position on Rome I contact: 
 

Andrew Cave – Senior Adviser for EU & International Affairs 
 

andrew.cave@fsb.org.uk or 0044 7917 162 779 
 

                                            
2 See “The Law Applicable to Contracts – Uncertainty on the Horizon?” Clifford Chance, Feb 2006, 
www.cliffordchance.com 
3 See FSB estimate of costs (attached) 

How can MEPs help? 
 
There are several simple ways MEPs can intervene to resolve this problem: 
 

1. MEPs can request that European Commission meet its commitment to Better Regulation 
and undertake a full regulatory impact assessment on all markets that Rome I will affect. This will 
be in line with the ©Better Regulation© strategy as Rome I will significantly alter the current regime.  

 
2. In the Legal Affairs Committee MEPs can clarify the targeting test in the proposal to include 

'positive conduct' and that a contract 'results from such conduct' within Article 5.  
 

 This will protect traders who have not deliberately targeted a member state with their websites. 
 This is consistent with the amendment already tabled by Klaus-Heinmer Lehne MEP. 
 
3. Listen to the concerns of the small business community – they are consumers too! They are 
 also the best chance that Europe has to solve the problem of unemployment & compete with the 
 emerging economies of the 21st Century.  
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FEDERATION OF SMALL BUSINESSES 
 
How much would Rome I cost small businesses? 

 
The figures below outline how much it would cost a small business to engage in e-commerce with 
consumers in other EU member states. This is a conservative estimate and all figures exclude 
VAT and the cost of staff hours within the actual business to deal with the new commitments 
under Rome I.  

 
TOTAL COST PER MEMBER STATE:   �  15,052.69 

 

TOTAL COST FOR ENTRY TO THE SINGLE MARKET: �  242,756.004 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

For more information on the FSB and Rome I contact: 
 

Andrew Cave, Senior Adviser – EU & International Affairs   
       

andrew.cave@fsb.org.uk or 0044 7917 162 779 

                                            
4 This figure would be considerably higher if a small business implemented changes to a web-site gradually. 
 

BREAKDOWN OF COSTINGS: 
 
Legal fees 
 
A small business would need to send its standard contract, terms and conditions to an expert consumer lawyer in the relevant 
country, who would need to research the specific case, check local compliance and draft an amended set of country specific 
terms and conditions with annexes. 
 
Assuming that a consumer lawyer©s time is billed at approximately �  295 per hour and that such an exercise might require 5 
days work (checking compliance would require a number of different legal disciplines) the cost to a business could be 
approximately �  8,850.00. 
 
Cost per member state:  �  8,850.00 
 
Cost for entering Single Market: �  230,100.00 
 
 

Translation fees 
 
A small business conducting e-commerce with customers in other member states would be advised, under Rome I, to 
translate the country specific terms and conditions into the language of the consumer.  
 
Assuming that an average terms and conditions statement can be 2000 words long, it would cost �  269 per member state. 
However, the cost of translating into Scandinavian languages and Dutch is more expensive (Dutch translation services can 
cost over �  295). 
 
Cost per member state:  �  269 
 
Cost for entering Single Market: �  6,456.00 

 
 

Implementation fees 
 
Once a business had the correct legal statements in the correct languages, these details would have to be put on-line. This 
would require hiring a software developer to rewrite the website’s back-end coding.  
 
A website would need to determine the consumer’s country of residence, locate and retrieve the correct set of pages for that 
particular country and display them in the correct language. A website would need to do this in around two seconds. This 
work could take between 4 - 6 weeks. A software developer might charge �  51 per hour, or �  1,550.00 per week. The total 
cost would be �  6,200.00 each time a business wanted to begin supplying to consumers in another member state. 
 
Cost per member state:  �  6,200.00 
 
Cost for entering Single Market: Difficult to estimate – anything from �  6,200.00 to �  161,200.00 
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FEDERATION OF SMALL BUSINESSES 

Case study no. 1 

How would Rome I affect Europe’s business 
champions?  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

If every small business across the EU created one more 
job unemployment would be eradicated 

 

 
 
“ This is basically a levy on market entry and we would be excluded. Our business would 
shrink and our local community would suffer.”  
 
Wiggly Wigglers is a natural gardening firm based in Herefordshire. Founded by Heather Gorringe in 1990 
with an initial investment of £15,000, it now has a turnover of £2 million and was voted UK Small Business 
Champion in 2005. Wiggly Wigglers has generated jobs and new businesses in an otherwise deprived area.  
 
“Internet technology is the lifeblood of our business and our local regeneration,” says Heather. “It allows us 
to connect directly with people that it would otherwise be impossible to reach.”   
 
“We operate from a farm in the middle of the countryside so we don’t get much passing trade. About 40% of 
our orders are online and we use a regular blog and pod-casts to market ourselves on-line.” 
 
Wiggly Wigglers has customers in eight EU countries. “We send all kinds of natural garden products to 
customers across Europe, but these markets would be closed to us if we had to comply with eight or more 
different sets of consumer law.” 
 
“Our sales are healthy, but not healthy enough to pay lawyers fees. This is basically a levy on market entry 
and we would be excluded. Our business would shrink and our local community would suffer,” says Heather.  
 
Heather is a strong advocate for consumer rights but thinks that the European Commission is behind the 
times. “Today’s consumer is more savvy and informed than ever before.”  
 
“The consumer is king for a small business and the internet means that the consumer has never been 
stronger. If I upset a customer it’s not long before comments are posted on the internet,” notes Heather.  
“The internet empowers consumers to make informed choices – it’s stronger and more direct than any 
regulation.” 
 
You can see consumer power in action by clicking on these links: 
 
http://wigglywigglers.blogspot.com 
 

http://www.bean-sprouts.blogspot.com/2007/03/bird-nesting-materials.html 
 

http://liz-and-harvey.blogspot.com/2007/03/flowers-from-wiggly-wigglers.html 
 
Comments courtesy of Heather Gorringe – www.wigglywigglers.co.uk 
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FEDERATION OF SMALL BUSINESSES 

Case study no. 2 

How much would it cost an on-line business to 
adapt its website to comply with Rome I?  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
For more information on the FSB and Rome I contact: 

 

Andrew Cave, Senior Adviser – EU & International Affairs   
       

andrew.cave@fsb.org.uk or 0044 7917 162 779 
 
 

�
�
�

“ The cost implications for this are huge … it wouldn’t be commerce, it would be suicide.”   
 
Karate-kid is an internet retailer for martial arts of all disciplines, supplying clothing and training equipment 
across the EU and beyond. Established by Kate Carter-Brown in 1999, Karate-kid employs two fulltime 
and two part-time members of staff and has an annual turn over of approximately £ 200,000. 
 
“Since opening for business we have built up a customer base across the world, explains Kate, “we sell to 
customers in France, Germany and Ireland, we even sell to Japan, which is a bit like ‘sending coals the 
Newcastle’ but it just goes to show how the internet can open up markets for a small business like ours – 
we are now considered the UK specialists for Japanese translations!” 
 
Karate-kid also offers an embroidered logo service for work uniforms. “Our customers include Microsoft 
and British Gas, says Kate. “As an internet retailer we are able to keep our overheads to a minimum and 
concentrate on the important things like customer service – this has been a winning formula.” 
 
Kate is worried by the financial and technical implications of having to understand and apply the consumer 
laws of each EU member state to her business. “The cost implications for this are huge, says Kate, “it 
wouldn’t be commerce – it would be suicide.”  
 
“It could take four to six weeks to redevelop our website and have all the changes coded,” says Kate. Our 
software developer charges £35 per hour, with VAT that is £41.12; therefore a week’s work would cost 
over £1,200.” 
 
“The EU market offers us the chance to grow, but I simply do not have £5000 to spend each time I am 
contacted by customers in another EU member state,” says Kate. 
 
“If we had to comply with different sets of consumer law, then sadly we would have to limit our sales to the 
UK. This would be a complete waste of the e-commerce ability we currently have. I thought Europe was 
supposed to help me with this sort of thing!”  
 
Comments courtesy of Kate Carter-Brown, founder of www.Karate-Kid.co.uk   
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FEDERATION OF SMALL BUSINESSES 

Case study no. 3 

How would Rome I affect hi-tech & information 
technology industries?  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Almost half of new jobs in Europe are created by less 

than 5% of, in the main, high-tech SMEs 5 
 
 
 
 
 
                                            
5 EU Research Advisory Body, EURAB Report on “SMEs and ERA”, May 2004 
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 “ The solution to this problem would be simple; we would relocate our operations outside 
the EU.” ����

Makeni operates at the cutting edge of broadcasting and software, guiding its clients through the countless 
choices of using video and audio online. Its core services including digital rights management; video 
delivery; software development and live webcasting of events. 

Founder Philip Haggar is rightly proud of Makeni’s client base, “we work with leading international 
companies from The Daily Telegraph and Tiscali to the BBC and the European Parliament”  

In its current form, the Rome I proposal would make it very difficult for Makeni to operate across the EU, as 
Philip explains: “the nature of our business means that for any given client, we are providing the 
infrastructure to allow them to broadcast online internationally. The viewers to a concert, football match or 
other live or archived video can come from many, if not all, EU countries. The technology exists to identify 
where these customers are from but frankly it is not completely reliable,” notes Philip. 

“The opportunity to trade on the internet, particularly in media content, is growing tremendously, and our aim 
is to allow our customers – often smaller content producers in the EU – to be able to retail their media 
online. The practical problems of dealing with 27 different sets of consumer law, not to mention the financial 
outlay this would require would be too much for us to deal with,” says Philip.  

“Like any small hi-tech firm, Makeni’s success has been built on the ability to overcome problems and 
constraints. The solution to this problem would be simple; we would relocate our operations outside the EU.” 

The Makeni team numbers seven people, including web designers, software and network engineers, project 
and office managers and broadcast video producers. “It’s a dedicated team and we are expanding very 
well,” says Philip. “But relocating elements of our business outside the EU would also mean relocating at 
least some of these jobs!” 

Comments courtesy of Philip Haggar, co-Founder of Makeni – www.makeni.com 
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FEDERATION OF SMALL BUSINESSES 

Case study no. 4 

How would Rome I affect the internet’s 
consumer revolution?  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Small Businesses are consumer too!  

20% of FSB members buy products online  
 
 

For more information on the FSB and Rome I contact: 
 

Andrew Cave, Senior Adviser – EU & International Affairs   
       

andrew.cave@fsb.org.uk or 0044 7917 162 779 
 

 
 
“ Ultimately the consumer would lose out because the competitive offers from suppliers 
would dry-up.”  
 
Best of Business Exchange, better known as Bobex is an electronic tendering platform. It helps companies 
and organizations, using the internet, to optimize their sales and purchases of products and services. 
 
Barry Wheatley established Bobex in the UK in 2003. The concept behind Bobex is simple, “we are a neutral 
intermediary bringing buyers and suppliers together in a wide range of markets,” says Barry. “Buyers submit 
their request for proposal and suppliers respond by submitting their customised bids.” 
 
Bobex has developed an efficient tendering system, which helps primarily small businesses source, 
negotiate and order services and products. As Barry puts it, “we have harnessed the internet to help small 
businesses improve their purchasing power.” 
 
“The internet has empowered the consumer,” says Barry, “people visiting our website can make 
comparisons and achieve greater efficiencies that would be unthinkable in the days when everything was 
controlled and distorted by big business interests.” 
 
However, the service Bobex provides to consumers depends on the willingness of businesses to venture 
onto the internet to sell their products and services. Barry is fearful that the current provisions in Article 5 of 
Rome I could drive businesses away from the internet. 
 
“At the moment we offer a cost effective way of bringing supplier and buyer together, but suppliers would 
simply not advertise with us if they thought they would have to comply with 27 different sets of consumer 
law,” notes Barry. “Ultimately the consumer would lose-out because the competitive offers from suppliers 
would dry-up.” 
 
Comments courtesy of Barry Wheatley – www.bobex.co.uk 
 


